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The Expert Panel on Religious Freedom 
c/- Department of the Prime Minister and Cabinet 
PO Box 6500 
Canberra ACT 2600 
Australia 
 
Email: religiousfreedom@pmc.gov.au    11 February 2018 
 
 
Dear Panel 
 
Thank you for the opportunity to make a submission to the Religious Freedom Review. Civil 
Liberties Australia (CLA) consents to this submission being published. 
 
The freedom of religion is a fundamental human right and is acknowledged as such in relevant 
international instruments such as the International Covenant on Civil and Political Rights 
(ICCPR). As such, CLA is a strong supporter of the freedom of religion and of effective 
protections in law to guarantee this freedom. CLA offers the following points about the 
protection of this freedom in Australia. 
 
Australia needs to be clear what freedom of religion is 
 
Freedom of religion is the right to believe in a God or Gods of one’s choice, either individually 
or in community with others, without fear of persecution, coercion or discrimination. It also 
means the freedom to hold no such belief. In line with the ICCPR, this freedom of belief is 
absolute and should not be subject to limitations in any form. 
 
Freedom of religion is also the right to manifest one’s religion or belief. Unlike the freedom of 
belief, under international law and in the laws of nations, this freedom of practice may 
legitimately be restricted to achieve public policy objectives or to safeguard the fundamental 
rights and freedoms of others. 
 
Freedom of religion does not give religious believers any automatic right to be exempt from the 
normal laws of the land that apply to everyone. It has been argued, most recently in the context 
of the marriage equality debate, that religious belief and dogma should provide a licence to 
discriminate against others and that this should be catered for in anti-discrimination and other 
laws.  
 
Similarly, attempts have been made to use religious belief as a justification for not paying taxes 
or for denying medical treatment to children. These attempts have not been successful as paying 
taxes and the welfare of children have been seen as legitimate public policies. The validity of 
limiting the freedom of religious practice in this way has been confirmed in Australia where the 
High Court, for example in the Scientology case, has said “canons of conduct which offend 
against the ordinary laws are outside the area of any immunity, privilege or right conferred on 
the grounds of religion”.  
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In other words, unlike in theocracies such as Iran, in Australia religious doctrine does not 
dictate or over-ride the secular law. 
 
CLA believes, in line with legal precedent in countries around the world and with the writings 
of legal scholars, that respect for the freedom of religious practice allows for restrictions on that 
practice provided that those restrictions are the minimum necessary to achieve legitimate public 
purposes. We submit that this is the standard the panel should apply in considering the state of 
religious freedom in Australia.  
 
It is CLA’s position that: 

 Australian laws do not limit in any way a person’s freedom of religious belief and we 
are not aware of any instance where freedom of belief has been subject to official 
coercion of any kind. 

 Limitations on freedom of religious practice in Australia are appropriate. Such 
limitations ensure laws apply equally to everyone, they do not restrict religious practice 
any more than necessary, and they are designed to achieve legitimate public purposes. 

 
Despite that, however, we do have concerns about unnecessary and intrusive government 
interference in religious matters as set out below. 
 
The rights of atheists must not be ignored 
 
Part and parcel of the freedom of religion is the freedom not to hold any belief in the 
supernatural. Too often forgotten in discussions about freedom of religion is the right of people 
not to hold religious beliefs. Non-believers are not united by a common dogma; unlike 
established religions they have not organised into effective lobby groups. Governments and 
parliaments have therefore been able to cater to the demands of religious groups, sometimes 
disadvantaging atheists in the process, with little pushback. 
 
School chaplains 
 
A particularly egregious example of this kind of religious discrimination is the School 
Chaplaincy Program. In 2014, it became a requirement that funding could only be used to 
engage chaplains affiliated with a religious organisation. Secular counsellors who had 
previously been engaged under the program, including in public schools, could no longer be 
employed. 
 
CLA believes it is completely inappropriate (and quite shocking to Australian Constitutional 
democracy) that governments should impose religious requirements on taxpayer-funded 
positions – particularly when there is no evidence to suggest that secular counsellors could not 
do the job just as well. Indeed, many school officials were quoted in the media at the time as 
saying secular counsellors had been performing their duties exceptionally well. CLA considers 
that it is appalling that Australian taxpayers fund positions in state schools but may themselves 
be barred from filling those positions – despite being eminently qualified – simply because they 
are atheists or are not affiliated with a religious organisation. 
 
This is exactly the kind of unjustified intrusion into religious belief that Australian governments 
and parliaments should be vigilant against. 
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Tax exemptions 
 
Under Australian tax law, religious institutions are entitled to concessions or exemptions in 
relation to a range of taxes. These privileges are available to “institutions that advance or 
promote religious purposes” (in the words of the ATO’s website) regardless of whether they 
carry out any charitable or welfare activities, and it is clear that many of them do not. The vast 
majority of activities of most religious organisations are spiritual, rather than charitable or 
welfare-directed. 
 
No public purpose is served by the promotion of religious belief in Australia. Therefore, there is 
no justification for this special treatment of religious institutions. Australia should hold firm to 
the policy that religiosity alone does not confer any special rights or privileges under Australian 
law. As with secular organisations, religious institutions should only be eligible for this kind of 
support under tax law insofar as their activities serve a defined public policy objective. 
 
Anti-discrimination laws 
 
Australia’s anti-discrimination laws include special provisions for religious bodies. In some 
cases, such special provisions appear to be justified and sensible, such as the exemption in 
section 37 of the Sex Discrimination Act (SDA) that allows religious bodies to only appoint 
religious believers to particular roles, for example as priests. 
 
Other special exemptions and provisions are more problematic and require careful and 
continuing scrutiny. The provision in section 23(3)(b) of the SDA that allows religious bodies 
to discriminate in providing accommodation services can have a negative impact on non-
believers, and on LGBTI Australians, particularly in areas where alternative services are not 
available. This is even more problematic where governments, through funding or special tax 
treatment, encourage such institutions to play a larger role in the provision of these services.  
 
Similarly, the provision in section 38 of the SDA that allows discrimination in the employment 
of staff by educational institutions established for religious purposes needs to be carefully 
considered. Already, reports have emerged that teachers in such schools who marry their same 
sex partners may be subject to dismissal from their jobs. While discrimination may be necessary 
in a very limited number of roles in such institutions, it is not clear why it would be necessary 
for teachers of most subjects or for those in most administrative roles. Again, particularly where 
these schools receive government funding or support, any suggestion of discrimination on the 
grounds of race, sexual orientation, non-belief and other factors needs to be very carefully 
examined. 
 
New forms of discrimination 
 
As noted above, and as the Panel is surely aware, arguments have been made in the context of 
the marriage equality debate that new forms of discrimination by religious institutions and 
religious believers should be permitted. The example most commonly cited is that florists and 
bakers and other providers of goods and services should be allowed to reject LGBTIQ 
customers if homosexuality, or other forms of sexual identity, is contrary to their religious 
beliefs.  
 
These arguments follow a trend – seen most clearly in certain states of the USA – where laws 
discriminating against LGBTIQ people on the grounds of religion are gaining increasing 
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traction. CLA rejects this expansionist interpretation of religious freedom. We believe anti-
discrimination laws are a legitimate limitation on actions, whether or not inspired by religious 
belief, that infringe on the rights and freedoms of other people. They represent an appropriate 
balancing of the freedom of religious practice on the one hand and the right to equality and 
freedom from discrimination on the other. 
 
Australia has a history of discrimination and our anti-discrimination laws have been hard won. 
Well within living memory discrimination against Indigenous people, discrimination against 
non-white people in immigration laws, and laws that criminalised homosexuality were all on the 
books in Australia. These discriminatory laws and practices were thought to be consistent with 
the prevailing orthodoxies, including religious beliefs, of the time. But they were clung to long 
past the time when Australians should have known better. They have left appalling legacies and 
Australian governments and parliaments find themselves still having to offer formal apologies 
to affected groups well into the 21st Century. 
 
We believe those calling for new forms of discrimination are a very small minority of the 
population, with certain media outlets and fringe politicians having a disproportionately loud 
voice in the public debate. The vast majority of Australians, we believe, never again want signs 
in shop windows telling certain members of the community that they are not welcome.  
 
This has not stopped some Australian governments from proposing expanded scope for 
discrimination on religious grounds. Most recently, the Tasmanian Government proposed new 
exemptions from its anti-discrimination laws to cater for religious groups and religious 
believers. CLA made submissions recommending against the proposed changes and, thankfully, 
they did not pass the Tasmanian Parliament. Australians and our parliaments need to be vigilant 
in examining all such proposals.  
 
Australia needs a Bill of Rights 
 
Unfortunately, Australia seems to have tunnel vision when it comes to religious freedom to the 
exclusion of other rights and freedoms. This is the third submission that CLA has made on the 
subject of religious freedom in the past couple of years. We made a submission to the public 
consultation on religious freedom by the then “Freedom Commissioner” Tim Wilson and 
another to the inquiry by Parliament’s Joint Standing Committee on Foreign Affairs, Defence 
and Trade into the status of the human right to freedom of religion or belief.  
 
This is despite the fact that none of these inquiries has revealed any violations of the freedom of 
religious belief or any unjustified limitation on the freedom of religious practice in Australia. 
There is nothing like this degree of examination, public consultation and inquiry by expert 
panels when other rights and freedoms are infringed upon by laws and policies – for example 
when the privacy of Australians is limited by metadata retention laws, when freedom of 
movement and the right to seek asylum is limited by mandatory detention laws, or when the 
freedom of the press is restricted by draconian secrecy laws. 
 
Meanwhile, the report by the Australian Law Reform Commission into encroachments on the 
rights and freedoms of Australian has not been responded to by the Government nearly two 
years after it was tabled.  
 
All of this again demonstrates why it is so important that Australia should have a Bill of Rights. 
Australia is one of the few democratic countries not to have a Bill of Rights setting out basic 



	

Assn No. 04043  Web: www.cla.asn.au 

minimum freedoms and protections for all people. This debate, and the debate over marriage 
equality that preceded it, show again that Australians lack any firm basis for even agreeing what 
freedom of religion is, how it interacts with other freedoms and legal protections, or how to 
balance these competing rights in law.  
 
Yours Truly 
 
 
 
 
Dr Kristine Klugman OAM      
President 
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